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To print this article, you only need to register or log Mondaq.com. When securitisations are carried out with banks, financial institutions and non-banking companies, the RBI regulates and manages securitisation in accordance with the Standard Asset Securitisation Guidelines, such as the RBI, and the Securitisation and
Reconstruction of Security Interest Act 2002 (SARFAESI) on stressed financial assets. Although the term securitisation is defined in each of these regulatory arrangements, both arrangements consider securitisation to be an isolated and bankruptcy sale of financial assets (or pool of such assets) in return for direct cash
payment. Under the actual sale mechanism, assets are transferred from their initial acquirer's balance sheet to the balance sheet of the special purpose entity or asset reconstruction company and are divided, further distributed, packaged as convertible securities, collateralised by such pool values and sold to investors
either through certificates or as securities income representing future cash flows from such pooled assets. Indian banks and financial institutions also often make direct liabilities financial assets in accordance with the provisions of the RBI Guidelines. Such direct mandate structures would not involve SPV, asset pooling or
computer issuance and are often favoured by banks and financial institutions on the Indian market when selling their products to other banks or financial institutions. Securitisation as a structured financing mechanism has a number of commercial advantages, such as balance sheet and risk management, increased
liquidity, cost-effective financing, marketability of the resulting securities and the possibility of diversifying portfolios, which has been an attractive option for Indian banks, MFIs and financial institutions. India's securitisation programme dates back to 1991, when CRISIL classified India's first securitisation programme, in
which Citibank securitised a pool from its car loan portfolio and placed the paper in the GIC Mutual Fund (source: RBI report from its own asset securitisation task force, dated 29 December 1999). The first major legislation in this area in India was the SARFAESI Act announced in 2002, which remains the most important
legislation on securitisation of unentant loans and financial assets. Under Indian stamp laws (which vary from state to state across India), securitisation and order transactions are subject to stamp duty, which should be taken into account in the cost of securitisation. In many countries, the mandate is a significant stamp
duty, which value of 2001,10000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000-
2001,100000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 there is no distinction between the
transport of real estate and the transfer or transfer of receivables, both with equally high stamp duty. In order to ensure that stamp duty is not disproportionate and to make such transactions commercially viable and to promote securitisation, several States have issued notifications of the cancellation and/or reduction of
stamp duties on debt transfers or securitisation transactions. Several states now have a cap on stamp duty paid on instruments with loans or securitisation of debt with underlying security to INR100,000. The 2016 Amendment to the Sarfaesi Act also facilitated the pricing of securitisation transactions by releasing
instruments to securitise or reserve non-direct financial assets for the benefit of asset reconstruction companies. To date, the SARFAESI Act provides only for the securitisation of non-state assets. In 2006, the RBI introduced RBI guidelines regulating the securitisation of banks, national financial institutions and financial
institutions to securitise standard assets (i.e. non-stressed assets) in order to ensure the healthy development of the Indian securitisation market (source: RBI notice dated 4 April 2005 on the publication of the draft RBI Guidelines). This was another step towards opening up the Indian market to securitisation operations
and, at the same time, creating a robust regulatory framework for such transactions. The RBI Guidelines also provide that the issuer acts as an administrator on behalf of assets or investors to be tolerated in the recovery of securitised assets payments to an agency or investors. Since the 2008 global financial crisis,
which was centralised in sub prime lending and securitisation, regulators around the world have in 2008 2008 separated even more robust mechanisms to regulate their markets. In order to prevent abuse of Indian securitisations, the RBI amended the RBI Guidelines in 2012 to complain to banks, NIFC institutions and
financial institutions to securitize their standard receivables in order to preserve the skin of the game and to have a continuing share of securitised assets known as the minimum retention requirement. In addition, the mandate was that the entity of origin must hold such assets for a minimum period of possession, which is
the minimum holding period, i.e. the minimum holding period during which the loan or financial asset must remain on the records of the originating entity before it can become part of the securitisation pool. The MRR and MHP required more effective screening of loans and required the instigator to have a proven result
prior to securitisation or clearing of such assets. Tighter despite the fact that securitisation has been of interest to banks and financial institutions over the years, both in terms of securitisation and direct blessing. In September 2018, India's NBFC sector suffered a setback with Infrastructure Leasing &amp; Financial
Services Limited a large infrastructure and development finance company that defaults on several of its debt obligations (about 94,000 Inr Crore). The resulting market panic led to the disappearance of traditional sources of financing from other NBFC and raised concerns about debt servicing. As the number of willing
lenders fell abruptly, the NBFCs considered that they would securitisation their standard receivables in order to finance their financial portfolio, and the amount of securitisation on the Indian market increased. The financial sector faced another roadblock in mid-2019 when housing finance company Dewan Housing
Finance Limited (DHFL) failed to deliver on INR1 150 Crore interest rates for its bondholders, leading to its credit rating being downgraded to D. Prior to such a reduction, DHFL, as the ininior, had attached part of its standard assets to certain other financial institutions in accordance with the RBI guidelines. DHFL
continued to service the transferred funds by recovering receivables from such connected assets, which were the service agent of the obliged and on their behalf. In the case of DHFL's failure to pay as mentioned above, some of its creditors received a breather order ordered by the Bombay Supreme Court in Bombay on
10 October 2019 to make payments to its creditors (with the exception of certain payments in relation to all its unsecured creditors). This provision raised concerns about the effectiveness of securitisation and order transactions and their actual bankruptcy distance. Then, the order of the Bombay vide Supreme Court of
13 November 2019 (in Reliance Nippon Life Asset Management Limited v/s Dewan Housing Finance Corporation Limited &amp; Others) clarified that the application would not apply to assets ordered by DHFL under the mandate agreements, which would confirm the well-established principle of the bankruptcy distance
of assets allocated in accordance with the RBI Guidelines. A public backlash comparable to il&amp;FS cases, increasing cases of insolvency by NBFCs and a lack of insolvency systems to equat such NBFCs as more accountable to their creditors prompted the government in November 2019 to extend the applicability of
the Insolvency and Bankruptcy Act (Inr500 Crore) to the NBFC, whose minimum asset size is INR500 Crore. The Corporate Affairs Department's notice of insolvency and bankruptcy proceedings (insolvency and liquidation of financial service providers and application to the Managing Authority) 2019 (Rules) currently lists
such NBFCs as financial service providers only within the framework of IBC and provides the RBI with a mechanism to initiate insolvency resolution proceedings against such NBFC if its debt is defaulted. Smaller NBFCs, banks and other financial institutions are currently still protected by IBC's RBI initiated insolvency
DHFL, which was granted by the Mumbai Bench of the Mumbai National Company Law Court on 3 December 2019 against DHFL, and a suspension has been imposed, inter alia, for the transfer, disposal or disposal of DHFL assets. In order to ensure that the deferral applies only to assets owned by FSP, the rules clarify
that the deferral does not apply to third-party assets or assets held by FSP or held by FSP for the benefit of third parties. Therefore, it appears that India's latest insolvency regime also adequately protects the rights of transfer receivables or investors to transfer and securitisation transactions. Trends in securitisation in
India In recent years, significant developments in the field of securitisation and direct orders have taken place, complemented by commercially sharp law and regulation, whether it be the relaxation of stamp duty, the RBI from time to time to change the guidelines or the IBC and the rules. Other measures fuelling india's
securitisation market include the temporary relaxation by the RBI of the MHP requirements for NBFC's start-up/re-available manufacturers, which have been extended further until 30 June 2020 from 31 December 2019. The relaxation will allow NBFCs to securitisation a larger pool of assets. The NBFC crisis has clearly
led to an increase in securitisation and commission transactions across the financial services sector in India. The number of assets to be securitised or alloyed – car and vehicle loans, finance aggregates, microfinancing, retail and consumer credit and education loans – has changed more over the years. As NBFCs
continue to innovate in new and diversified products and portfolios, securitisation markets are also increasingly divided into asset classes and products. Banks, NBFCs and financial institutions remain interested in securitisation in order to meet the primary minimum sector lending requirements. When NBFCs are more
accessible to these sectors, they are still largely uprolled, while banks with a smaller network of branches often prefer to meet their primary sectoral loan commitments by using the securitisation route as an investor rather than granting loans directly to that sector. Investors or, through securitisation, investors or investors
have access to a broader asset base in different sectors, which allows for risk diversification. For NBFC's instigators, the securitisation option, especially after the IL&amp;FS/DHFL crisis, offers the possibility of alternative sources of financing where traditional sources may not be as readily available. Last year,
unregulated entities (i.e. banks, financial institutions and national orders and securitisation operations are not covered by the RBI Guidelines and the SARFAESI Act. Scope. mortgage-backed securitisation in India and recommends specific measures to facilitate the second market trade in such instruments. The
Committee's report of 5 September 2019 has been published and recommends various measures to improve the indian securitisation market. The clarity of legislative and regulatory clarity to date, in particular with regard to IBC, and the regulator's willingness to further develop the market should strengthen investor
confidence and interest in securitisation and orders across asset segments. In a press release dated July 15, 2019, ICRA Limited (credit rating agency) announced that in the first quarter of fiscal year 2019-2020, the Indian securitisation market was the highest issuance volumes in the first quarter of the financial year
(56% compared to the same period last year). As NCBs continue to need liquidity, investor appetite is growing and regulatory developments are still possible, securitisation is likely to remain up in the near future. Originally published January 17, 2020 The content of this article is intended to provide a general guide to the
topic. Special advice must be sought in your specific circumstances. AUTHOR(S) AUTHOR(S)
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